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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,may
file an appeal or revision application, as the one may be against such order, to the appropriate authority

Q in the following way :
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any cou~1t,
territory outside India. Y,- ,.o.., 's.;-ti:, :' ,,..., . .,
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory or in a warehouse.
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid:
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Revision application to Government of India :
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products under
the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)
Act, 1998.
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"Qfu~~~"ft -&.=r l=JIB cfi #ta e--re vi 3r4t men at err-err mwrr cfi xW-T ~ ~ fcITTiT 'Gfl'TT
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 Q
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) ~~ cfi mQ.'f uif vi6ma van v car qt at sa a st at 2) 200/- # 4Tar c#r 'GITT! 3tR uf5T
iaa ga cal urr st at 10001- c#r m 'TffiA' c#r 'GITT! 1

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tar zyca, #ta sna zye v ta 3r9)tu arnf@raw uf arftc

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~ .:iftlHltl~. 2017 c#r tlRf 112 cfi 3@7@:-

Under Section 112 of CGST act 2017 an appeal lies to :-

'3@f8-!Rm1 qRmc; 2 (1) cf) B ~~ ct 3@lcff at srft, 3rftcat a ma fa zyca, a€tr
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cs1pm4) m ,3RRcIT .~•.:tt$J-tcucs11e; -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against (one
which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where
amount of duty / p_enalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Ir4rz gcan 3rf@err 1g7o zren #git@era at rqf-1 cfi 3RflTTl feffRa fag 3r4ar a ma zn
Te 3rrer zqenfenf ffr qf@rart # spar r@ta #l a uf LR 6.6.so ht at zararra ye
fee at 3hr are;y
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item of the
court fee Act, 1975 as amended.

(5) s 3it if@r mcai at firer a} ar fuii at it # an+ 3naffa fa uwra & cit v# ye,
~'3(ll I< zge gi ara ar#1ta mrznf@raw (a llllfcl !fr) frn:r:r, 1982 if RfITT:r t I

Attention in invited to the rules covering th.ese and other related matter contended in theQ Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) t4tar zyca, #hr snraa zyca vi ara r4l#ta nrnf@raw1 (Rrb), # m 3Nfc1T cfi ~ if
aacr air (Demand)g (Penalty) cBT 10% q-a- WTT aal 3far ? tzif, 3rf@rsaaua w=rr 10

" "~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act:
1994)

(7)
#c4tr 3en rea3it tarsas siaafa, gn@ ztarr "a{crtia"(Duty Demanded) -

(vi)

0

(iv) (Section)m 11D ~~~ 001;
(v) ~"JTI>lci~:sl'n~c: q':;'r001;

dz 3fezerzriiafGr 6aa2ruf.
> zrgasmar'if3r'zua smr acar ii, 3rlr' arca a ferua eraa fem ara%" " .::, "For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the

Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a mandatory condition for
filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83
& Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:

(xliii) amount determined under Section 11 D;
(xliv) amount of erroneous Cenvat Credit taken;
(xiv) amount payable under Rule 6 of the Cenvat Credit Rules.
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8(1) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute."

II. Any person aggrieved by an Order-In-Appeal issued under the Central Goods and Services
Tax Act,2017/lntegrated Goods and Services Tax Act,2017/ Goods and Services Tax(Compensation to
states) Act,2017,may_file an appeal before _the appellate _tribunal whenever it is constituted within three ea~

months from the president or the state president enter office. ◊-0," .;;::
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F.No.GAAPL/COM/CEXP/65/2020

ORDER-IN-APPEAL q

This order arises on account of an appeal filed by M/s. Sterling
Abrasives Ltd., Plot No. 45/46, GIDC Estate, Odhav Road, Ahmedabad-
382415 (hereinafter referred as 'the appellant') against the Order-in
Original No.MP/01/KN/DC/CGST/Di-V/Dem/2020-21 dated 18.06.2020
(hereinafter referred as 'the impugned order') passed by the Deputy
Commissioner, Central GST, Division-V, Commissionerate: Ahmedabad
South (hereinafter referred as 'the adjudicating authority').

2. The facts of the case, in brief, are that the appellant was engaged in
the manufacture of Grinding Wheels falling under CETH 6801 of the
Central Excise Tariff Act, 1985. During the course of CERA audit of the
records of the appellant for the period from F.Y. 2013-14 to FY 2017-18
(upto June 2017), an objection was raised vide LAR No. 121/17-18 dated
16.03.2018 that the appellant was not paying Central Excise duty on sale
of dust, which was in the nature of scrap. Accordingly, a Show Cause
Notice bearing No. V.CERA/03-12/Sterling/18-19 dated 23.08.2018 was
issued to the appellant demanding Central Excise duty amount of Rs.
26,36,317/- leviable on the "dust" valued at Rs. 2,10,90,551/- cleared
during the period from F.Y. 2013-14 to F.Y 2017-18 (upto June 2017), on
the grounds that the dust generated during the manufacture process is an
excisable product which is classifiable under Chapter 382490 · of the
Central Excise Tariff Act, 1985.

O

2.1 The adjudicating authority vide the impugned order confirmed the
demand of Central Excise duty of Rs. 26,36,317/- under Section 11A (4)
of the Central Excise Act, 1944 alongwith Interest at the appropriate rate
and penalty of Rs. 26,36,317/- has also been imposed under Section 11AC
(1) (C) of Central Excise Act, 1944 read with Rule 25 of Central Excise
Rules, 2002, on the grounds reproduced below:

(i) The dust generated as scrap is a combination of binder, 0
abrasive grains and ceramic bond which had undergone various
manufacturing processes. All the materials binder, abrasives
grains and ceramic bond are natural product and are classifiable
under Chapter "382490" as "Chemical Product and Preparations
of the Chemical or Allied Industries (including those consisting
of mixtures of natural products) not elsewhere specified or
included". The same view was taken by the CEGAT, Delhi in the
case of Carborundum Universal Ltd Vs Collector of Central
Excise dated 12.10.1992 (reported at 1993 ECR 666 Tri Delhi,
1993(63) ELT 548 Tri Delhi)

{ii) The dust generated while manufacturing grinding wheels was a
process incidental or ancillary to the completion of a
manufactured product. During the process of dressing (means
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giving shapes by cutting edges or other parts of wheel) of
grinding wheels, dust is generated which is incidental.

(iii) The appellant has received a considerable amount against the
sale ofdust. Accordingly, the dust is marketable.

(iv) It was obligatory on the part of the appellant to show the full
and correct value in their ER-3 returns and by not declaring the
value of such goods have rendered themselves liable for penal
action for suppression of fact which was with the intention to
evade the payment of duty. Therefore, this fact was unearthed
only when Audit was taken place and extended period of5 year
is invoked correctly.

3. Aggrieved with the impugned order, the appellant has filed the
present appeal mainly on the following grounds:

(i) The adjudicating authority has relied upon the decision of
Hon'ble CEGAT, Delhi in the case of Carborundum Universal Ltd
Vs Collector of Central Excise dated 12.10.1992 (reported at
1993 (63) ELT 548 Tri Delhi). But this case law is not for "dust"
arising during the course of manufacture of grinding wheels. The
product examined by the Tribunal in the said case was "grains"
which were in the nature of crushed powder of scrap grinding
wheels and graded as per the mesh size. It was claimed that
there were some buyers who buy the graded grains for use in.
sand blasting, cleaning lithographic plates etc whereas in the
present case, dust arising in their factory is neither used nor
usable for such purposes. Accordingly, the product considered by
the Tribunal in that case was totally different and hence,
inapplicable and irrelevant to the present case.

(ii) The excise duty could be levied and recovered on waste and
scrap only when there was a specific Heading or Sub-Heading or
Entry for the same under the Tariff. There is no Entry or Heading
or Sub-Heading for dust of grinding wheel under any chapter of
the Tariff and considering this legal position, the Appellate
Tribunal has also held in the case of Carborundum Universal Ltd.
[1998 (103) ELT 363] that dust emerging during grinding and
polishing of grinding wheels was only a natural waste and not

excisable goods.

(iii) The Commissioner (Appeals), Ahmedabad had also held in the
appellant's favour vide OIA No. 237/2006 as regards non
excisability of such dust. The decision rendered by the
Commissioner (Appeals) was not upturned by the higher forum
and therefore, the adjudicating authority had no jurisdiction to
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F .No.GAAPL/COM/CEXP/65/2020

decide contrary. Moreover, the decision of the Hon'ble Tribunal in,
the case of Carborundum Universal Ltd. [1998 (103) ELT 363]
which covered the issue of sale of dust in favour of the appellant
was not even discussed in the impugned order. Thus, there was
a gross violation of judicial discipline and proprietary, in terms of
the following decisions:

► Hon'ble Supreme Court in case of Union of India Vs. Kamlakshi
Finance Corporation Ltd. [1991 (55) ELT 433 (SC)]

► Hon'ble High Court of Bombay in case of Eco Valley Farms &
Foods Ltd. Vs. Commissioner of C.Ex., Pune-III [2013 (290) ELT
49 (Bom.)]

► Hon'ble Tribunal in case of Commissioner of Central Excise,
Indore Vs. Shree Synthetics Ltd. [2006 (206) ELT 491 (Tri.
Del.)]

(iv) In past, the department had also raised an issue that the "dust"
was a by-product in the nature of "excisable goods" but
chargeable to NIL rate of duty and accordingly, an amount equal Q
to 8%/10% of the sale value of such dust was required to be
recovered from the appellant. But this issue has been decided by
the Hon'ble Appellate Tribunal, Ahmedabad in favour of the
appellant vide Order No. A/119/WZB/AHD/2010 dated
04.02.2010 underwhich it is held. that the issue raised by the
Revenue was squarely decided by the Tribunal in the cases of (i)
DCW Ltd. Vs. CCE, Tirunelveli [2007 (218) ELT 579 (Tribunal-
Chennai)] and (ii) Chengalrayan Cooperative Sugar Mills Ltd. Vs.
CCE, Pondicherry [2007 (218) ELT 416 (Tribunal-Chennai)] that
clearance of waste without payment of duty do not attract Rule
6(3)(b) of Cenvat Credit Rules, 2004.

(v) The adjudicating authority while confirming the demand 0
exceeded her jurisdiction to classify "dust" under CTH 382490 of
the Tariff, as the Show Cause Notice. was issued for recovery of
excise duty on sale of dust for the relevant period but to classify
under CTH 382490 of the Tariff was not even proposed therein.
Even otherwise, CTH 382490 cannot be considered for the
clearance of the dust because CTH 382490 of the Tariff deals
"others" and the "dust" generated from grinding wheels is not
covered therein. The adjudicating authority has also not
mentioned how "dust" would fall under the said CTH and
accordingly, primary burden to prove classification of dust is not
discharged by the adjudicating authority.

(vi) The Hon'ble Supreme Court has settled the proposition of law in
the case of Indian Aluminium Co. Ltd reported in 1995 (77) ELT
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268 (SC) that any waste or scrap materials that fetches some
price in the market is not in the nature of excisable goods and
this principle is thereafter followed by the Appellate Tribunal and
also various Courts of Law. The factory is set up and established
for manufacturing of grinding wheels, which are the intended
final products and hence, there is no "manufacturing process" for
dust.· Accordingly, the impugned order holding that the process
for manufacturing of grinding wheels and dust up to a certain
stage is without any basis and justification.

(iii) As regards the Show Cause Notice invoking larger period of
limitation, there is no suppression of facts on the part of the
appellant because the proceedings that resulted in OIA No.
237/2006 and also the final order of the Appellate Tribunal dated
04.02.2010 duly establish that the jurisdictional officers were
aware about emergence of dust in the appellant's factory and
also about its sale without payment of any excise duty thereon.
Further, the proceedings were also initiated against the appellant
in the past on the basis that dust was "exempted goods"; and
therefore alleging that the department has come to know about
the practice of selling dust without payment of duty only during
the course of CERA Audit is incorrect and unjustified.
Accordingly, there is no justification in the action of invoking
extended period of limitation against the appellant in the
impugned order.

4. Personal hearing in the matter was held on 21.01.2021. Shri Amal
Dave, Advocate, appeared on behalf of the appellant. He re-iterated
submissions made in the Appeal Memorandum. He also submitted that the
case has been decided in their favour in past by the Commissioner
(Appeals) as well as Tribunal and the adjudicating authority has passed
order without considering the settled legal position by higher appellate

authority.

5. I have carefully gone through the facts of the case, submissions
made in the Appeal Memorandum as well as submissions made at the
time of personal hearing and evidences available on records. I find that
the issues to be decided in this case are as under:

(i) Whether Central Excise duty is leviable on "dust" classifying under
Chapter 382490, which has been arising during the course of
manufacturing of "Grinding Wheels" falling under Chapter Head
6801 of the First Schedule to CETA, 1985?

(ii) Whether extended period of limitation is invokable in the present
case?
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5.1 It is observed from the case records that the appellant was engaged
in the manufacture of Grinding Wheels falling under Chapter 6801 of the
First Schedule to CETA, 1985 and "dust" was being generated during the ,.
course of manufacturing of their said finished goods. Such ''dust'' was
being cleared by the appellant without payment of Central Excise duty,
considering the same as non-excisable item. Subsequent to the objection
raised by CERA Auditors, a Show Cause Notice demanding Central Excise
duty to the tune of Rs. 26,36,317/- on the clearance of such "dust"
cleared by the appellant during the period from F.Y. 2013-14 to F.Y 2017
18 (upto June 2017). The adjudicating authority vide impugned order,
mainly relying on the decision of Hon'ble CEGAT, Delhi in the case of
Carborundum Universal Ltd Vs Collector of Central Excise dated
12.10.1992 (reported at 1993 (63) ELT 548 Tri Delhi) held that "the dust
generated as scrap is a combination of binder, abrasive grains and
ceramic bond which had undergone various manufacturing processes. All
the materials binder, abrasives grains and ceramic bond are natural
product and are classifiable under Chapter "382490" as "Chemical Product'
and Preparations of the Chemical or Allied Industries {including those
consisting of mixtures of natural products) not elsewhere specified or
included", The adjudicating authority vide the impugned order also
contended that the conditions of manufacturing and marketability are
fulfilled in the present case, which makes the product in question an
"excisable goods".

5.2 In the present case, the appellant has relied upon the decision of
the Hon'ble Customs, Excise and Gold Appellate Tribunal-Tamil Nadu
issued on date 14.07.1998 in the case of Carborandum Universal Ltd.
[1998 (103) ELT 363]. In the said case, Hon'ble CEGAT held that:

"3. The short point involved is whether the fine powdery substance called
"Dust Collector Fine" which emerges during the grinding and polishing of
grinding wheels is

(a) "goods" and therefore excisable; and

(b) if so, its actual classification under CETA, 1985.

9. We have carefully considered the arguments on both sides. We find that
the circular of CBEC referred to supra does not cover the subject product
because the process of manufacture detailed therein is different. Also the
product's nature is different being standardised and having been
consciously manufactured at will. Whereas 'Dust Collector Fine' is a
heterogenous mixture of non standardised particles and not consciously
manufactured, instead it is willy-nilly collected as waste product.

10. Therefore, the only question left for consideration is that merely
because it is being admittedly sold, therefore is it 'goods'? Only if it is held
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to be 'goods', then the next question of its classification under CETA, 1985
arises and not vice versa. The law is clearly now laid that merely because
an item falls within a particular tariff description, it is not 'goods'. Ld.
Advocate argues that it is sold as waste. We find that this item is akin in
nature to floor sweepings arising out working of metals etc. on machine
tools. The only difference being that these may or may not be collected in
receptacles. That depends from plant to plant. But in neither case, they
are consciously produced under controlled conditions and pre-determined
processes. Instead both arise compulsorily and are collected willy-nilly.
Even floor sweepings of ferrous or non-ferrous nature are sold sometimes.
But while it is true that an item to be 'goods' must be marketable i.e.
capable of being sold, yet everything that is sold is not necessarily 'goods'.
While the first proposition is well settled law, the converse is not true. This
is all the more true in our country where recycling is a flourishing industry
and almost all kinds of waste are sold. The Id. Collector (Appeals) arrives
at a similar conclusion in the impugned order that such a waste product
cannot be an article of ceramic, mica etc. etc., and therefore cannot fall

under 68.07.

11. We note that the Hon'ble Delhi High Court in their judgment in Modi
Rubber [1987 (29) E.LT. 502] have held that waste/scrap obtained not by
any process of manufacture (same as our discussion above regarding
conscious manufacture or otherwise) but in the course of a manufacturing
process (of tyres/tubes etc.) are not excisable, even though they are
capable of fetching some price. Our conclusion above is fully supported by
this case-law. Further in the case of HMM Ltd. [1989 (40) E.L.T. 422] the
Hon'ble Tribunal have relied upon this judgment of Hon'ble Delhi High
Court and held that coal cinder is a waste material and merely because it
can fetch some price, it does not become excisable goods. Similarly, in the
case of Asiatic Oxygen as reported in 1989 (44) E.LT. 718 the Tribunal
has held that carbide sludge is industrial waste and not excisable goods.
The Tribunal has again followed the decision of Modi Rubber (supra) in the
case of Singareni Collieries Co. Ltd. as in 1988 (34) EL.T. 671 (T) wherein
it was held that saw dust and sawn paratty arising in the course of sawing
of wooden logs are not 'excisable goods' even though they are partly
captively consumed and partly sold. Similarly, the Tribunal followed Modi
Rubber (supra) in 1990 (47) E.LT. 55 (T) (Kamath Packaging Pvt. Ltd.).
In a similar vein, in the case of M/s. Orient Collector Of C. Ex. vs
Carborandum Universal Ltd. on 14 July, 1998 Indian Kanoon 
http://indiankanoon.org/doc/1189560/ 2Ceramics & Industries Ltd. [1993
(65) E.LT. 426] the Tribunal held that broken glazed tiles were not
excisable goods merely because of its sale for a nominal price. The
additional ground therein was that the said product would not fall under
6909.90 (not being tiles) or under the residuary item (being waste
material not capable of re-cycling). Again the Tribunal has followed Modi
Rubber and Kamath Pacakaging (supra) in case of Alok Udyog Vanaspati &
Plywood Ltd. as in 1994 (74) E. L.T. 261 (T) and held that Cinder ash etc.,
arising as waste in manufacture of final products, although fetch a price in
market as waste, are not liable to duty.
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12. In this view of the above discussions and precedential laws, we clearly
find that the "dust collector fine" in this case is also industrial waste and

•
even if it fetches a nominal price, it is not excisable goods, there being no ;.
sub-heading for waste/scrap of abrasive materials in the Central Excise
Tariff Act, 1985. Therefore, the impugned order-in-appeal merits no
interference and the Revenue appeals fails. It is rejected accordingly. 11

In the present case also, it is observed that the "dust" has emerged
during the course of manufacturing of their final product viz. Grinding
Wheel, particularly during the last process of manufacturing namely
dressing of such grinding wheels. No contrary facts have been produced
by the adjudicating authority. Accordingly, I find that the present case is
squarely covered by the said judgment of Hon'ble CEGAT, Tamilnadu
according to which "dust collector fine" is declared as non excisable goods.

5.3 Further, it is observed that the adjudicating authority placed reliance
on the decision of the CEGAT, Delhi in the case of Carborandum Universal
Ltd Vs Collector of Central Excise dated 12.10.1992 [1993(63) ELT 548 Tri
Delhi] and taken a view that all the materials binder, abrasives grains and 0
ceramic bond were natural product classifiable under hearing no. 382490
as "Chemical Products and Preparations of Chemical or Allied Industries". I
find that Hon'ble CEGAT, Delhi in the case of Carborandum Universal Ltd
Vs Collector of Central Excise [1993(63) ELT 548 Tri Delhi] held as
reproduced below:

"27. From the above it is clear that Heading 3801 would embrace within
its scope those miscellaneous products which consist of mixtures of natural
products. The main inputs of the subject goods have been mentioned by
the appellants to be Aluminium Oxide, Silicon Carbide, Flint/Quartz, Emery
and Garnet. Collector (Appeals) has rejected the plea for classification of
these products under Chapter 28 on the ground that the goods are not
marketed as Aluminium Oxide or Silicon Carbide and are obtained by
crushing the waste materials that arise out of manufacturing grinding
wheels. He has also held that the items are bonded with clay. He has also
taken into account the Chapter Notes to Chapter 38, according to which,
all types of products such as antiknock preparations, oxidation inhibitors,
gum inhibitors, viscosity improvers, anti-corrosive preparations, pickling
preparations for metal surfaces, finishing agents, dye-carriers are all
covered by this Chapter. The subject goods being mixtures of natural
products have been appropriately held to fall under sub-heading 3801. 90.
We do not see any reason to differ with this finding and accordingly reject
the appeal."

On going through the facts mentioned in the said judgment of
Hon'ble CEGAT [1993(63) ELT 548 Tri Delhi], I find that the issue under
consideration was of "excisability" and "classification" of the final product

ely "abrasive grains" variously described as "Cumite" which was being
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manufactured by the appellant out of process scrap of grinding wheels by
crushing it into powder and graded as per mesh size and sold as "grains"
for use in sand blasting, cleaning lithographic plates etc. Whereas, in the
present case, it is not disputed by the adjudicating authority as regards
the fact that the product under consideration is "dust" arise during the
manufacturing of grinding wheel and no further addition or grading etc. or
any further process is being carried out on it, before selling of the same.
Considering the facts on record, it is observed that the above judgment of
Hon'ble CEGAT is not squarely applicable to the present case. Further, the
adjudicating authority could not be able to produce any other justification
for classifying the "dust" under CTH 382490. Accordingly, I do not find the
impugned order passed by the adjudicating authority is sustainable on
merits.

o

O

6. In the present case, on going through the OIA No. 237/2006 (Ahd
II) CE/Raju/Commr (A) dated 18.07.2006 passed by the Commissioner
(Appeal-III), Ahmedabad, it is observed that issue of excisability and
classification of the same product i.e. "dust powder" claiming under CTH
6805 of the Tariff was also initiated by the department demanding Central
Excise duty from the appellant for the clearances from the period from
F.Y. 2001-2002 to F.Y 2004-2005 (upto Sept.04). The Commissioner
(Appeal-III), Ahmedabad vide OIA No. 237/2006 (Ahd-II) CE/Raju/Commr .
(A) dated 18.07.2006 set aside the demand of the department.

6.1 Further, on going through the copy of Order No.
A/119/WZB/AHD/2010 dated 04.02.2010 passed by the Hon'ble CESTAT,
Ahmedabad and produced by the appellant, it is observed that the
department had also raised a demand from the appellant in terms of Rule
6 (2) of Cenvat Credit Rules, 2004, in respect of the clearance of "dust" as
non-excisable goods and no duty was payable thereon.
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6.2 Accordingly, it is observed that the issue of excisability of "dust" was
already taken up by the department in past which was settled by the
Commissioner (Appeals) at the material time. Further, at a later stage
accepting the clearance of "dust" as a non-dutiable/exempted product, a
demand in terms of Rule 6 (2) of Cenvat Credit Rules, 2004 was also
raised by the department which was settled by Hon'ble CESTAT as
discussed above. Hence, considering the said facts on record, the
contention of the department that the clearance of the dust without
payment of any Central Excise duty by the appellant were not known to
the department cannot be accepted. So, the show cause notice issued by
the department to the appellant in the present case invoking the extended
period on the grounds of suppression of facts does not sustain on the
grounds of limitation. Accordingly, I do not find the impugned· order

agate, ed by the adjudicating authority sustainable on the grounds of
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7. Accordingly, on careful consideration of facts of the case alongwitlg
relevant legal provisions, judicial pronouncements and submission made _
by the appellant, I find that the demand Central Excise duty to the tune of
Rs.26,36,317/- confirmed by the adjudicating authority vide the impugned
order fails to survive on merits before law as well as on the grounds of
limitation and hence deserves to be set aside. When demand fails, there
cannot be any question of interest or penalty.

8. Accordingly, I allow the appeal filed by the appellant and set aside
the impugned order passed by the adjudicating authority confirming the
demand of Central Excise duty to the tune of Rs. 26,36,317/- alongwith
interest leviable thereon as well as the penalty of Rs. 26,36,317/- imposed
under Section 11AC (1) (c) of the Central Excise Act, 1944 readwith Rule
25 of Central Excise Rules, 2002.
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The appeals filed by the appellant stand disposed off in above terms.
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Attested

art
(M.P.Sisodiya)
Superintendent(Appeals),
CGST, Ahmedabad.
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( Akhilesh Kumar )
Commissioner (Appeals)

March, 2021

M/s. Sterling Abrasives Ltd.,
Plot No. 45/46,
GIDC Estate,
Odhav Road, Ahmedabad-382415
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1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad-South.
3. The Deputy/Asst.Commissioner, CGST, Division-V, Ahmedabad-South.
4, The Asst.Commissioner, CGST (System), HQ, Ahmedabad-South.
5. Guard file.
6. P.A. File
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